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illation which does not measure up to the rules of legal sufficiency; that there 
has been a "miscarriage of justice," even though the evidence may show 
guilt, if there was no proper procedure before the court to justify the taking 
of that evidence. It is to be noted that, in reaching its decision in the prin- 
cipal case, the court was divided four to three, and that the majority opinion 
fails to cite a single authority in support of its proposition, while the minority 
has substantiated its argument with unnumbered authorities. 

Espionage Act — Post Office — Non-Mailable Matter — Seditious Publi- 
cations. — In an action to enjoin the postmaster of the city of New York 
from keeping the plaintiff's publication, "The Masses," out of the mail, held, 
that, under the Espionage Act op June 15, 1917, the defendant was not war- 
ranted in excluding the journal in question. Masses Publishing Co. v. Patten, 
(Dist. Ct. S. D., N. Y., July 24, 1917), 244 Fed. 535. 

The particular portions of the Espionage Act construed by the court in 
the principal case were those making it an offense to "willfully make or con- 
vey false reports or false statements with intent to interfere with the opera- 
tion or success of the military or naval forces of the United States or to pro- 
mote the success of its enemies," and declaring such matter non-mailable as 
has the effect either of willfully causing or attempting "to cause insubordina- 
tion, disloyalty, mutiny or refusal of duty in the military or naval forces of 
the United States" or willfully obstructing "the recruiting or enlistment serv- 
ice of the United States to the injury of the service" or which contains "any 
matter advocating or urging treason, insurrection, or forcible resistance to 
any law of the United States." The court says that a willfully false state- 
ment includes only a statement of fact which the utterer knows to be false, 
and that the act does not have the effect of making it an offense to make any 
statement which is within the range of opinion or criticism, or which is cer- 
tainly believed to be true by the utterer ; that the right to criticize is not in- 
vaded by the act, and the utterer of any statement may fall back upon a de- 
fense similar in nature to the defense of "fair comment" in libel suits. The 
act is held not to be violated by any action short of urging upon others that it 
is their duty or their interest to resist the law. One may not counsel or 
advise others to violate the laws of the United States as they stand, but any 
action other than a direct advocacy of resistance to the existing law is held 
not to be a violation of the act. It would seem that such an interpretation of 
the act deprives it of much of its force ; and that the opposition and agitation 
attendant upon its enactment was, in view of such an application of it, all a 
crossing of a bridge which has not been built as yet. (Note. — Press reports 
are to the effect that the Circuit Court of Appeals has reversed the holding 
in the principal case.) 

Fish— Public Rights— Navigable Waters. — Plaintiff, owner of marsh 
land in part within the boundaries of an arm of Sandusky Bay, off Lake 
Erie, sought to enjoin defendants from hunting and fishing on plaintiff's 
land. Held, defendants as members of the public were entitled to hunt and 
fish on the land of plaintiff within the limits of the bay even though the water 



